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Opi ni on by Bucher, Adm nistrative Trademark Judge:

Nigrelli Systens, Inc., seeks registration on the
Princi pal Register of the mark AQUAMASTER for goods and
services described in the application, as anended, as
fol |l ows:

“pond aeration equi pnent, nanely a
subrerged electric punmp for circulating
water fromthe bottomto the top of | akes

or ponds; water fountains” in International
Class 11; and
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“whol esale and retail store services
featuring pond aeration equi pnent and water
fountains” in International C ass 35.1

This case is now before the Board on appeal fromthe
final refusal of the Trademark Exam ning Attorney to
regi ster applicant’s mark based upon Section 2(d) of the
Trademark Act, 15 U S.C. § 1052(d). The Trademark
Exam ni ng Attorney has found that applicant’s mark, when
used in connection with the identified goods and recited

servi ces, so resenbles the mark shown bel ow

amasTer

that is registered for

“water purification systens for
residential, commercial and industrial use,
nanmely reverse osnosi s water systens
conprising filter housings, nenbrane

housi ngs, sedinent pre-filters, carbon post
filters, nmenbranes, reservoir tanks, |ong
reach faucets, check val ves, ball valves,
auto shut-off valves, booster punps,
pressure switches, flow restrictors and
transforners; ultraviolet water systens
conprising ultraviolet |anps, quartz

sl eeves, filter housings, nenbrane

housi ngs, sedinent pre-filters, carbon post
filters, nmenbranes, reservoir tanks, |ong
reach faucets, check val ves, ball valves,

! Application Serial No. 78309815 was filed on Cctober 6,
2003 based upon applicant’s allegation of first use anywhere and
first use in comrerce in both classes at |east as early as
Decenber 29, 1960.
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auto shut-off valves, booster punps,
pressure switches, flowrestrictors and
transforners; and water filtration systens
conpri sing booster punps, water softeners,
filter housings, nenbrane housings,
sedinent pre-filters, carbon post filters,
menbr anes, reservoir tanks, long reach
faucets, check valves, ball valves, auto
shut - of f val ves, booster punps, pressure
switches, flow restrictors and
transforners” in International Cass 11,°2
as to be likely to cause confusion, to cause m stake or to
decei ve.

Appl i cant and the Trademark Exam ning Attorney have
fully briefed this appeal, but applicant did not request
an oral hearing. W reverse the refusal to register.

The Trademark Exam ni ng Attorney contends that
applicant’s goods and services are related to registrant’s
goods, and that they m ght well be available within the
sane retail establishnments. By contrast, applicant argues
that confusion is not likely due to decided differences
between its goods and services and the goods identified in
the cited registration, and furthernore, that the

respective itens are all expensive, and hence woul d be

pur chased by sophi sticated purchasers.

2 Regi stration No. 1969574 issued on April 23, 1996 cl ai m ng
use anywhere and use in commerce at | east as early as Septenber

1, 1990. Section 8 affidavit (six-year) accepted and Section 15
af fidavit acknow edged.
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Analysis: Likelihood of Confusion

Qur determ nation under Section 2(d) is based upon an
anal ysis of all of the probative facts in evidence that
are relevant to the factors bearing on the issue of

l'i kel i hood of confusion. 1Inre E |I. du Pont de Nenours &

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any
i kelihood of confusion analysis, two key considerations
are the simlarities between the marks and the

relationship of the goods. Federated Foods, Inc. v. Fort

Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

The marks

We turn first to the du Pont factor focusing on the
simlarity of the marks in their entireties. W nust

consi der whether the marks are simlar in sound,

appear ance, neaning, and comrercial inpression. Palm Bay

| nports Inc. v. Veuve dicquot Ponsardin Mui son Fondee En

1772, 396 F.3d 1369, 73 USPQ2d 1689 (Fed. Cir. 2005).
In spite of a small design feature in registrant’s

mar k, applicant does not contest the position of the

Trademar k Exam ning Attorney that these marks are

substantially identical when applying any or all of these
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criteria. Accordingly, this du Pont factor favors the

posi tion of the Trademark Exam ning Attorney.

The relationship of the goods and services

The Trademark Exam ning Attorney argues that the
goods and services are related in such a manner that the
prospective purchasers would m stakenly believe that the
goods and services emanate from a conmon source.

Appl i cant strongly disagrees, asserting that there is a
decided dissimlarity between the respective goods and/ or
services, and the purposes they each serve.

In short, applicant has contended throughout the
prosecution of this application that these respective
goods have a different purpose based on the clear neaning
of the words, e.g., applicant’s goods are “used for
‘circulating water within a pond to prevent the growh of
wat er plants, such as algae, to keep the pond visually
appealing” (applicant’s brief, p. 4), while registrant’s
goods are used to “renedi ate and process contam nated
wat er for |ater useful purposes, such as consunption.”
Applicant’s brief, p. 5. W agree that based sinply on
the term nol ogy contained within the respective

identifications of goods, a relationship between these
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goods has not been denonstrated herein. W hasten to add
that in construing the plain nmeanings of the witten
descriptions, and in considering the argunents of the
appl i cant and Trademark Exam ning Attorney on this issue,
we have not permtted applicant to artificially and
imperm ssibly restrict either its own or registrant’s
identifications, which it may not do.

I n support of her position, the Trademark Exam ni ng
Attorney begins by reviewing dictionary definitions, and
argues that the purpose of “aeration” equipnent in |akes
and ponds is to purify® these bodies of water. This
function is, she contends, simlar to the purposes of
registrant’s water purification systens. Furthernore, she
adds that “not only is the purpose and function of the
applicant’s and registrant’s goods and/or services
identical, but also so [sic] is the environnent in which a
consuner may encounter the goods.” Trademark Exam ning
Attorney’s appeal brief, unnunbered p. 7.

By definition, ponds, |akes and water fountains are

often designed into the broadly-stated “residential,

3 The Trademark Examining Attorney cited to a dictionary
entry of “aerate” for support of the fact that “the purpose of
aeration is ‘[t]o expose to the circulation of air for
purification.’” THE AVERI CAN HERITAGE DI CTI ONARY OF THE ENGLISH

LANGUAGE, (Third Edition 1992). See Initial Ofice action of
March 29, 2004.
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comercial and industrial settings” described in the cited
regi stration. Hence, we agree with the Trademark
Exam ning Attorney that the type of goods nmarketed by
regi strant and the type of goods marketed by applicant
may, broadly speaking, be utilized in the sanme venue
(e.g., developnents that feature both recreational ponds
in need of aeration and well-supplied water sources
relying upon filtration and purification systens).

Furthernore, although the record contains no evidence
on this point, it would not be surprising to |earn that
aeration equi pnent and purification equi pment m ght be
mar keted through simlar channels of trade. There m ght
wel | be some overlap in potential custoners, such as
engi neers and ot her professionals in the construction
fields.

Nonet hel ess, we do not find convincing the Trademark
Exam ning Attorney’ s deductions froma dictionary entry of
the verb “aerate.” Applicant acknow edges that its
aeration equi pnent may purify to the extent that the
process of aeration prevents the aerated |ake or pond from

becom ng stagnant and foul. However, the word “purify” is
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too broad a ternt to denonstrate a rel ationship between

t hese goods. The resulting interpretation of both
applicant’s and regi strant’s goods proposed by the
Trademar k Exam ning Attorney is too broad. In addition,
the Trademark Exam ning Attorney incorrectly concl udes
that the separate conponents of registrant’s systens mnust
each be considered an item separately nmarketed under the
registered mark. Registrant’s identification does not
cover a nultitude of separate itens, as the Trademark
Exam ning Attorney argues. |Instead, it covers “reverse

osnosi s water systens,” “ultraviolet water systens,” and
“water filtration systens,” each of which is introduced by
the broad reference to “water purification systens for
residential, commercial and industrial use,” and each of
which is conprised of various conponents.

Havi ng conceded above that these different types of
equi prent may ultimately be used in the sanme setting does

not force the determ nation they are related for purposes

of our |ikelihood of confusion analysis. Cf. Electronic

4 “Purify 1. To nake pure; free from anything that
debases, pollutes, adulterates, or contam nates: to purify
netals. 2. to free fromforeign, extraneous, or objectionable
elenents: to purify a language. 3. to free fromguilt or

evil. 4. to clear or purge (usually fol. by of or from. 5.
to make clean for cerenonial or ritual use. —v.i. 6. to becone
pure.” THE RANDOM HOUSE DI CTI ONARY OF THE ENGLI SH LANGUAGE, (Second

Edition 1983).
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Design & Sales v. Electronic Data Systens, 954 F.2d 713,

21 USPQ2d 1388, 1392 (Fed. Cir. 1992) [The Court found no
i keli hood of confusion resulting fromthe contenporaneous
use of applicant’s mark E. D. S. and opposer’s mark EDS
despite the fact that “the two parties conduct business
not only in the sane fields but also with sone of the sane
conpanies.”] W nust still explore in depth the nature of
t hese goods.

There is very little evidence in the record about
t hese respective goods, so our determ nation rests heavily
on the plain neaning of the descriptions in the cited
regi stration and the invol ved application.

Upon reviewi ng applicant’s identification of goods,
it is clear that applicant sells aerating punps and
fountains for use in | akes and ponds. There is no support
anywhere in the record for the Trademark Exam ning
Attorney’s contention that applicant’s pond aeration
equi pnent m ght be used directly with registrant’s
identified goods. By contrast, we read the registrant’s
identification of goods as covering sophisticated systens
designed to renedi ate and process water. This description
contains three well-defined systens — (i) reverse osnosi s

wat er systens, (ii) ultraviolet water systenms and (iii)
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water filtration systenms — each with its own detail ed
[isting of sub-systens and conponent parts. Wile it is
true that there are no limtations in registrant’s
identification of goods (e.g., the goods are not
explicitly limted to renediati on of water supplies) and
they are “broadly defined as being used in any
residential, commercial or industrial environment,” on
this record, it is too nmuch of a stretch for us to find
that registrant’s systens woul d be used outdoors in ponds,
| akes and water fountains. Accordingly, |looking solely to
the plain neani ng of these respective descriptions, we
find that applicant’s goods and services are decidedly
different in nature and purpose fromregistrant’s goods.
Not wi t hst andi ng the |ack of direct support in the
record, we have acknow edged that these respective goods
m ght well be encountered by overl appi ng cl asses of
consuners. Yet, we cannot agree with the Trademark
Exam ning Attorney’s specific contention “that a consuner
seeki ng such [a booster] punp may encounter both the
applicant’s and registrant’s goods in the applicant’s
retail stores.”® There are a nunber of fallacies in this

ar gunent .

5 The Trademark Exami ning Attorney al so argues that:

- 10 -
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First, as to the “booster punp” argunent, the
Trademar k Exam ning Attorney did place into the record
I nternet evidence showing that quite disparate systens
that involve the punping of water (e.g., small
residential solar punps and | arge, industrial dredging
operations) rely upon a category of punps known as booster
punps. Accepting this as true does not help to tie
toget her the goods of registrant and applicant. |In fact,
it would invol ve sheer specul ation on our part to concl ude
that registrant’s booster punp conponents would be at al
simlar to, or used in conjunction with, applicant’s
subner ged aerati on punps.

Secondly, registrant’s identification cannot be read
to suggest that registrant sells individual conponents
such as its booster punps apart fromits |arger
purification systens.

Thirdly, we are not convinced that the conpl ex goods

of either registrant or applicant are intended for “do-it-

“[ Al pplicant ignores the rel atedness of the services to
the registrant’s goods.” ...[E]vidence attached in [sic]
the Final Ofice Action denonstrates that punps and
specifically, registrant’s booster punps are used in al
wat er applications, including ponds. Therefore, consuners
seeki ng punps and rel ated goods for water applications are
likely to encounter both the applicant and registrant’s
goods in the applicant’s retail stores.”

Tradenmar k Exam ning Attorney’s appeal brief, unnunbered p. 8.

- 11 -
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yoursel f” persons.® Registrant’s goods are obviously
conpl ex systens with many conponents; and even though
applicant’s goods are sold at retail, that does not nean
that applicant runs a retail store open to general
consuners. It is too speculative for us to concl ude that
applicant’s goods would be sold in retail stores to such
consuners, rather than at retail to professionals seeking
to manage and aerate ponds or | akes.

Fourthly, even assum ng that registrant’s booster
punps and applicant’s goods may be used in the sane
venues, it does not follow that the types of punps
mar keted by registrant would be sold at retail by
applicant, whose retail services are limted to pond
aeration equi pnent and water fountains. Cearly,
applicant’s description of its retail services does not

mention the retailing of booster punps.

6 The Trademark Exam ning Attorney contends that:
“simlarly, the applicant’s wholesale and retail store
services woul d include aeration punps and water fountains.
Bot h are goods that both professionals and | ay consuners
woul d seek out for conplex |andscaping projects or snal
do-it-yourself projects. It is significant to note that
wat er fountains are a typical consumer product found in
many residential settings. Therefore, consunmers would
patroni ze the applicant’s store and be exposed to all the
goods provided therein. Thus, having exposure to
residential filtration punps and pond aeration punps in
the sanme setting would give rise to a likelihood of
confusion.”

Tradenmar k Exam ning Attorney’'s appeal brief, unnunbered pp. 9 -
10.
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Finally, we do not find it reasonable to assune, as
the Trademark Exam ning Attorney has, that applicant woul d
ever choose to sell, inits own stores, registrant’s
AQUAMASTER punps, and thereby create the possibility of
confusion with its own products.

I n conclusion, on this du Pont factor, we find that
the only reasonabl e reading of these identifications
dictates a finding that applicant’s goods and services are
not closely related to registrant’s goods. Rather, we
agree with applicant’s conclusion that “[p]ond aeration
equi pnent and water fountains are significantly different
from[reverse osnobsis] water purification systens, water
filtration systens and ultraviolet water systens.”
Applicant’s reply brief, p. 4. Moreover, we agree with
applicant that based upon a conplete and | ogical reading
of registrant’s identification of goods, “the goods of the
registrant are intended to purify water, nost likely for
consunption, and woul d have no use or application in ponds
or |l akes, and certainly not in water fountains.”
Applicant’s reply brief, p. 3. Hence, this du Pont factor

favors strongly the position taken by applicant.
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Sophisticated purchasers

As to the du Pont factor focusing on the conditions
under which and buyers to whom sales are made, this is not
a determnative factor in the instant case. Although
applicant argues in its brief that “[p]ond aerators and
wat er fountains are ‘expensive itens’ which will only be
pur chased by select individuals,” there is no proof of
this in the record. However, even in the absence of any
evi dence that applicant’s goods are expensive, or that
regi strant’ s individual systens would be expensive, those
systens appear to involve many integrated conponents, and
finally, the parties’ conplex goods do not appear to be
i ntended for do-it-yourself persons. Accordingly, the
only common consuner would be a rel atively sophisticated
consuner, and this factor helps to elimnate any renaini ng
doubt we m ght otherw se harbor as to whether there is a

li keli hood of confusion herein.

Contemporaneous use without actual confusion

As to the du Pont factor dealing with the | ength of
time during and conditions under which there has been
cont enpor aneous use w t hout evidence of actual confusion,

applicant points to fifteen years of coexistence (since



Seri al

No. 78309815

regi strant adopted and began using its mark) w thout any
actual confusion. However, we have no evi dence that these
respective marks have ever been used contenporaneously in
t he sanme geographical area. As to whether there has been
sufficient opportunity for confusion to occur, the record
contains no indication of the |evel of sales or
advertising by applicant. The absence of any instances of
actual confusion is a neaningful factor only where the
record indicates that, for a significant period of tine,
an applicant’s sales and advertising activities have been
so appreciable and continuous that, if confusion were
likely to happen, any actual incidents thereof would be
expected to have occurred and woul d have cone to the
attention of one or both of these trademark owners.
Simlarly, we have no information concerning the nature
and extent of registrant’s use, and thus we cannot tell
whet her there has been sufficient opportunity for
confusion to occur, as we have not heard fromthe
registrant on this point. Al of these factors materially
reduce the probative value of applicant’s argunent
regardi ng asserted | ack of actual confusion. Therefore,
applicant’s claimthat no instances of actual confusion

have been brought to applicant’s attention is not
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i ndi cati ve of an absence of a |likelihood of confusion.

See Gllette Canada Inc. v. Ranir Corp., 23 USPQd 1768,

1774 (TTAB 1992). In any event, we are m ndful of the
fact that the test under Section 2(d) of the Act is

I'i kelihood of confusion, not actual confusion.

Accordingly, this is a neutral factor in our determnation

her ei n.

Conclusion

In conclusion, we find that despite the fact that the
mar ks are substantially identical, on this record, we
cannot concl ude that these goods are sufficiently rel ated
to find a likelihood of confusion herein, especially given
the fact that the only common purchasers woul d be

rel atively sophisticat ed.

Decision: The refusal to register this mark under

Section 2(d) of the Lanham Act is hereby reversed.



